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§429.1 Purpose.

The purpose of this part is to notify
the public that any possession or occu-
pancy of any portion of and the extrac-
tion or disturbance of any natural re-
sources from Reclamation facilities,
lands, or waterbodies are prohibited
without written authorization from
Reclamation, except for the legal har-
vest or collection of fish, wildlife, or
plant material in conformance with ap-
plicable Federal, state, and local laws.
Written authorizations must meet the
requirements of the Independent Of-
fices Appropriation Act (31 U.S.C. 483a)
and Office of Management and Budget
Circular A-25, as amended; both of
which require that Reclamation re-
cover both the fair market value of
rights-of-use granted to applicants and
the administrative costs associated
with the issuing of rights-of-use on fa-
cilities, lands, and waterbodies admin-
istered by Reclamation. This part also
refers to costs incurred by Reclamation
when, at the request of other agencies
and parties, Reclamation gives aid and
assistance in rights-of-use matters.

[71 FR 19802, Apr. 17, 2006]

§429.2 Definitions.

As used in this part:

(a) Commissioner means the Commis-
sioner of the Bureau of Reclamation or
his designated representative.

§429.2

(b) Reclamation means the Bureau of
Reclamation.

(c) Regional Director means any one of
the Reclamation Regional Directors
designated by the Commissioner to act
in specified rights-of-use actions. The
Regional Directors may re-delegate
portions of their authorities for grant-
ing rights-of-use to officers and em-
ployees of Reclamation.

(d) Rights-of-use means rights-of-way,
easements, permits, licenses, con-
tracts, or agreements issued or granted
non-competitively by Reclamation
that authorize the possession or occu-
pation of and the extraction or disturb-
ance of natural resources on Reclama-
tion facilities, lands, and waterbodies.

(e) Other agencies or others means all
Federal, State, private individuals,
partnerships, firms or corporations,
and local governments agencies not
connected in any way with Reclama-
tion, that request rights-of-use either
directly or indirectly from Reclama-
tion.

(f) Rights-of-use assistance means any
assistance to obtain a use authoriza-
tion given upon request to another
party. Such assistance includes, but is
not limited to, work in the processing
of environmental requirements and the
preparing, checking, and inspecting of
engineering data and standards.

(g) Value of rights-of-use means the
value of the rights, privileges, and in-
terests granted by Reclamation for the
use of land under its custody and con-
trol, as determined by an appraisal by
a qualified appraiser using approved
methods, in accordance with §429.3 of
this part.

(h) Administrative costs means all di-
rect or indirect costs including ap-
praisal costs if required, incurred by
Reclamation in reviewing, issuing, and
processing of rights-of-use requests or
the assisting of others in their rights-
of-use matters, calculated in accord-
ance with the procedures established
by Departmental Manual 346, ‘“‘Cost Re-
covery,” Chapters 1, 2, 3, and 4.

(i) Grantor or Permitter means the Bu-
reau of Reclamation, U.S. Department
of the Interior.

(J) Grantee or User means the agency,
firm, partnership, or individual who re-
quested and to whom is granted the
right-of-use.
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§429.3

(k) Documentation of administrative
costs. This documentation shall mean
documentation in accordance with the
provisions of part 346, chapters 1, 2, 3,
and 4 of the Departmental Manual. Ad-
ministrative costs will be documented
through the accurate recording and ac-
counting of costs associated with a
right-of-use. This documentation shall
include both direct and indirect costs,
such as:

(1) Personnel costs.

(i) Direct labor.

(ii) Fringe benefits.

(iii) Additional benefits.

(2) Material costs, printing costs, and
other costs related directly with a spe-
cific right-of-use.

(3) Exclusions.

(i) Management overhead.

(if) Normal costs not directly associ-
ated with the specific right-of-use.

() Secretary shall mean the Secretary
of the Interior.

(m) Possession or occupancy and pos-
sess or occupy both mean to have in
one’s actual control or to use, hold, or
reside in or on Reclamation facilities,
lands, or waterbodies, including to use
or hold such facilities, lands, or
waterbodies in a manner or for a pur-
pose that only temporarily restricts or
precludes other public uses.

(n) Reclamation land or lands means
facilities, lands, and waterbodies under
Reclamation’s administrative control
or jurisdiction.

[48 FR 56223, Dec. 20, 1983, as amended at 71
FR 19802, Apr. 17, 2006]

§429.3 Establishment of the value of
rights-of-use.

(a) The value of a right-of-use shall
be determined by Reclamation. The ap-
praised value of a right-of-use shall be
established by a Reclamation staff or
contract appraiser in accordance with
Reclamation Instructions for Land Ap-
praisal. The appraisal shall be for the
fair market value for the requested
right or privilege, and result from the
diminution of value of the remainder
using the before and after appraisal ap-
proach, or any other method generally
approved within the real estate ap-
praising profession for such valuation.

(b) If the applicant has been or is cur-
rently using the right-of-use area with-
out authorization, and if it can be de-

43 CFR, Subtitle B, Ch. | (10-1-08 Edition)

termined that the unauthorized use of
Federal Lands was unintentional and
not due to carelessness or neglect on
the part of the applicant, then the
value of a right-of-use shall not include
the value of any prior unauthorized use
by the applicant of the Reclamation
land.

(c) If the applicant’s prior unauthor-
ized use can be determined to be inten-
tional on his part or to be a result of
his carelessness or neglect, then the
value of such previous use shall be de-
termined as assessed to the user in ad-
dition to the appraised value of the
right-of-use.

[48 FR 56223, Dec. 20, 1983, as amended at 71
FR 19802, Apr. 17, 2006]

§429.4 Request by other governmental
agencies and nonprofit organiza-
tions for rights-of-use.

Rights-of-use requested by nonprofit
organizations or nonprofit corporations
may be provided with no charge being
made for the value of these rights-of-
use when it is determined that the use
will not interfere with the authorized
current or planned use of the land by
Reclamation. Rights-of-use requested
by other Federal or other govern-
mental agencies will be granted with
fair market value reimbursement un-
less, a reasonable opportunity exists
for the exchange of rights-of-use privi-
leges, and there exists an interagency
agreement providing for such ex-
change. Other agencies and nonprofit
organizations will be required to reim-
burse Reclamation for all administra-
tive costs which are deemed to be ex-
cessive to normal costs for granting
similar rights-of-use request. All bil-
lings for administrative costs will be
well documented (§429.2(k)). AIll re-
quests will provide the information re-
quired in §429.6(a), and (b).

§429.5 Request by others for assist-
ance.
The agency requesting assistance

from Reclamation in acquiring a right-
of-use shall be required to reimburse
Reclamation for any administrative
costs deemed to be in excess of the av-
erage normal for the specific service or
assistance (§429.2(h)) and would not
normally be foreseen and covered in
the Reclamation regular appropriation
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